





THE DEPUTY SECRETARY OF DEFENSE

WASHINGTON, D.C. 20301

70T ~ 3 2007

MEMORANDUM FOR CHIEF PROSECUTOR, OFFICE OF MILITARY
COMMISSIONS

SUBJECT: Appointment of Colonel Morris D. Davis as the Chief Prosecutor for
Military Commissions

In August 2005 you were appointed Chief Prosecutor, Office of Military
Commissions. Following the enactment of the Military Commissions Act of 2006
(MCA), the Secretary of Defense reaffirmed this appointment (Memorandum for Deputy
Secretary of Defense, Implementation of the Military Commissions Act of 2006,
November 17, 2006).

The duties and responsibilities of the Chief Prosecutor are as set forth in the
Military Commissions Act of 2006, Manual for Military Commissions (MMC), the
Regulation for Trial by Military Commissions (Regulation), and as otherwise directed by
the Chief Prosecutor’s reporting senior. The duties of the Chief Prosecutor include the
supervision of the overall prosecution efforts under the MCA, the MMC, and the
Regulation, and the proper management of the personnel and resources of the Office of
the Chief Prosecutor.

The Chief Prosecutor reports to the Legal Advisor to the Convening Authority
(Legal Advisor), consistent with the authorities cited above. The Legal Advisor shall
directly supervise you in the performance of your duties as Chief Prosecutor. The Legal
Advisor, as your reporting senior, shall fulfill all performance evaluation responsibilities
associated with the function of a direct supervisor in accordance with your Military

Service’s performance evaluation regulations.
/o -3-07

cc:

General Counsel of the Department of Defense
Convening Authority for Military Commissions
Legal Advisor to the Convening Authority
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

CONVENI THORITY _ MAR 3 2008

MEMORANDUM FOR LCDR Brian Mizer, Detailed Defense Counsel of Salim Ahmed
Hamdan

SUBJECT: U.S.v. Hamdan: Response to Request for Additional Hours for Psychiatric
Expert Witness

I have received your 12 February 2008 request for additional funding for Dr. Emily
Keram in the amount of $33,500. After careful consideration, I deny your request at this time.
On 18 September 2007, I requested additional justification before I approved a previous request
for more hours of psychiatric evaluation and expert testimony at government expense.
Specifically, I requested that you justify your request in light of the factors set forth in United
States v. Bresnahan, 62 M.J. 137 (C.A.A.F. 2005), provide a brief discussion to satisfy Sections
IV and VII of the Military Commissions Rules of Evidence, and offer a detailed evaluation plan.
I am aware of no further information from you on this.

Your current request seeks approval of expenditures to support new defense theories, but
does not provide the level of detail I previously requested. Your request does not clarify how the
expert could outline the alleged punitive nature of confinement; nor does it allude to the nature of
any allegedly coercive interrogation techniques. Since your request does not contain sufficient
information, I am unable to grant it at this time.

Stane /G

Susan J. Crawford
Convening Authorit
For Military Commissions

‘ Y
Printed on ‘ ’ Recycled Paper
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

CONVENING AUTHORITY

12 March 2008
MEMORANDUM FOR LCDR Brian Mizer, Detailed Defense Counsel

SUBJECT: U.S. v. Hamdan: Response to Request for Expert Witness (Professor Williams)

I have reviewed your 6 March 2008 request to employ Professor Brian Williams as an
expert witness in light of the Military Judge’s Ruling on Motion to Dismiss (Unlawful
Combatant Status). I conclude that your request makes an insufficient showing that Professor
Williams’ proposed testimony is relevant and necessary under Rules for Military Commission
703(b)(1) and (d).

According to your expert witness request, Professor Williams would testify that Taliban
and Ansar forces were under the control of the Taliban government, did not direct hostilities
toward protected persons, and were conventional fighting forces not involved in terrorism. The
request states that Professor Williams’ testimony will be relevant to rebut allegations in the
charge sheet “by showing that [the] nature and character of hostilities surrounding the siege of
Kandahar and the particular characteristics of the enemy fighting forces involved in such combat
were within generally accepted criteria for lawful combat....”

In light of the Military Judge’s ruling of 7 March 2008, the request fails to tie Professor
Williams’ proposed testimony to a material issue in the case. According to the ruling, in order to
raise the defense of lawful combatancy, “Hamdan must show some evidence that he was a
member of the armed forces or a regular militia of a nation, that he wore a uniform or some other
distinctive insignia or mark, that he carried arms openly, and that he and the military
organization of which he was a part conducted their operations in accordance with the law of
war.” Ruling on Motion to Dismiss (Unlawful Combatant Status), at 2. The request does not
address any of these factors. Additionally, this appears to be a factual issue rather than one
requiring expert testimony. Without evidence that Hamdan was associated with the Ansars,
expert testimony regarding the Ansars does not appear to be relevant.

I encourage you to continue to pursue your request and to follow up with any concerns.

Sttt/ Ca

Susan J. Crawford
Convening Authorit
For Military Commissions

Printed on ‘ ’ Recycled Paper
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BRIEFER: BRIGADIER GENERAL THOMAS HARTMANN, LEGAL ADVISOR TO THE CONVENING
AUTHORITY IN THE DOD OFFICE OF MILITARY COMMISSIONS;

LOCATION: DOD BRIEFING ROOM, THE PENTAGON, ARLINGTON, VIRGINIA

BODY:

DEFENSE DEPARTMENT BRIEFING BRIEFER: BRIGADIER GENERAL THOMAS HARTMANN, LEGAL
ADVISOR TO THE CONVENING AUTHORITY IN THE DOD OFFICE OF MILITARY COMMISSIONS
LOCATION: DOD BRIEFING ROOM, THE PENTAGON, ARLINGTON, VIRGINIA TIME: 11:00 A.M. EST
DATE: MONDAY, FEBRUARY 11, 2008

BRYAN WHITMAN (Pentagon spokesman): Well, good morning and welcome. Today, we have reached a
significant legal milestone in the history of our operations at Guantanamo. Asyou know, over the past several years
we've been moving forward with the military commission process, which holds accountable individuals accused of
alleged war crimes. Since 2004 we've had dozens of pretrial hearings that have been held on atotal of 12 detainees at
military commissions. Under the Military Commissions Act of 2006 one was found guilty of material support to
terrorism last year. Two are currently facing trial dates in the next several months, and several arein various early
stages of the commission process.

But here today we have to announce new sworn charges and to discuss the military commissions process and these
new chargestoday is Air Force Brigadier General Thomas Hartmann, who is the legal advisor to the Convening
Authority for the Office of Military Commissions.

And with that, General, why don't | let you walk them through this.
GEN. HARTMANN: Good morning.

Today, the Convening Authority for Military Commissions received sworn charges against six individuals alleged
to be responsible for the planning and execution of the attacks upon the United States of America, which occurred on
September the 11th, 2001.

These attacks resulted in the death of 2,973 people, including eight children.

These charges allege along-term, highly sophisticated organized plan by al Qaeda to attack the United States of
America

The accused are Khalid Sheikh Mohammed, Walid Bin 'Attash, Ramzi Binalshibh, Ali Abdul Aziz Ali, Mustafa
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Ahmed Adam al Hawsawi and Mohammed a Kahtani.

Now that sworn charges have been received, the Convening Authority will review the charges and supporting
evidence to determine whether probable cause exists to refer the case to trial by military commission.

The chief prosecutor has requested that the charges be tried jointly, and that they be referred as capital for each
defendant. If the Convening Authority, Mrs. Susan Crawford, in her sole discretion, decides to refer the cases as
capital, the defendants will face the possibility of being sentenced to death.

Each of the defendants is charged under the Military Commission Act with the crime of conspiracy and with the
separate substantive offenses of murder in violation of the law of war, attacking civilians, attacking civilian objects,
intentionally causing serious bodily injury, destruction of property in violation of the law of war, terrorism and materia
support to terrorism.

Thefirst four defendants -- Khalid Sheikh Mohammed, Walid Bin 'Attash, Ramzi Binalshibh and Ali Abdul Aziz
Ali -- are aso charged with the separate substantive offense of hijacking or hazarding an aircraft. All the chargesare
alleged to have been in support of the attacks on the United States of America on September the 11th, 2001. The charge
sheet details 169 overt acts allegedly committed by the defendants and their uncharged co-conspirators in furtherance of
the 9/11 events.

The charges alege that Khalid Sheikh Mohammed was the mastermind of the 9/11 attacks by proposing the
operational concept to Osama bin Laden as early as 1996, obtaining approval and funding from Osama bin Laden for
the attacks, overseeing the entire operation and training the hijackersin all aspects of the operation in Afghanistan and
Pakistan.

Walid Bin 'Attash is alleged to have administered an al Qaeda training camp in Logar, Afghanistan, where two of
the September 11th hijackers were trained. Heisalso aleged to have traveled to Maaysiain 1999 to observe airport
security by U.S. air carriers to assist in formulating the hijacking plan.

Ramzi Binalshibh is aleged to have lived in the Hamburg, Germany, al Qaeda cell where three of the 9/11
hijackersresided. Itisalleged that Binalshibh was originally selected by Osama bin Laden to be one of the 9/11
hijackers and that he made a martyr video in preparation for the operation. He was uncertain -- he was unable to obtain
aU.S. visaand therefore could not enter the United States as the other hijackers did. Inlight of this, it is alleged that
Binalshibh assisted in finding flight schools for the hijackers in the United States and continued to assist the conspiracy
by engaging in numerous financial transactions in support of the 9/11 operation.

Ali Abdul Aziz Ali'sroleis alleged to have included sending approximately $127,000 to the hijackers for their
expenses and flight training and facilitating the travel to the United States for nine of the hijackers.

Mustafa Ahmed Adam al-Hawsawi is alleged to have assisted and prepared the hijackers with money, Western
clothing, travelers checks and credit cards. Heisalso alleged to have facilitated the transfer of thousands of dollars
between the 9/11 hijackers and himself on September the 11th, 2001.

Mohamed a Kahtani is alleged to have attempted to enter the United States on August the 4th, 2001, through the
Orlando International Airport, where he was denied entry. It isalso alleged that al Kahtani carried $2,800 in cash and
had an itinerary listing a phone number associated with al-Hawsawi.

Now that the charges have been sworn, they are being trandated into the native language of each of the accused and
served on them. | will evaluate the charges and al of the supporting evidence, along with the chief prosecutor's
recommendation, and | will forward them with my independent recommendation to Mrs. Susan Crawford, the
convening authority for the Military Commissions.
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Shewill review all of the information and make her independent decision whether to refer any or all of the casesto
trial by military commission and, if so, whether to refer them as capital. Just asin military court martial practice, the
pretrial advice must contain my legal conclusions, aswell as whether the charges are supported by probable cause, are
subject to jurisdiction by the military commission and should be tried by military commission.

The convening authority's final decision follows her review and consideration of my advice, the file provided by
the prosecutors and any national security concerns. Thisisvery similar to the sequence of events that occursin military
legal officesthousands of times ayear, al around the world. If the convening authority refers the chargesto trial, the
prosecution bears the burden of proving the case beyond a reasonable doubt, which is the standard applied in al U.S.
and military criminal trias.

In the military commission process, every defendant has the following rights. Theright to remain silent and to
have no adverse inference drawn from it. The right to be represented by detailed military counsel, as well as civilian
counsel of hisown selection, at no expense to the government. The right to examine all evidence used against him by
the prosecution. The right to obtain evidence and to call witnesses on his own behalf, including expert witnesses. The
right to cross-examine every witness called by the prosecution. The right to be present during the presentation of
evidence. Theright to have military commission panel of at least five military members determine his guilt by a
two-thirds majority or, in the case of a capital offense, a unanimous decisions of a military commission composed of at
least 12 members. Theright to an appeal to the Court of Military Commission Review, then through the District of
Columbia Circuit Court of Appealsto the United States Supreme Court.

These rights are guaranteed to each defendant under the Military Commission Act and are specifically designed to
ensure that every defendant receives afair trial, consistent with American standards of justice. The sworn charges,
prepared by the joint team of military and Department of Justice prosecutors, highlight the tremendous cooperative
efforts put forth by a multitude of government agencies, and reflect the continued progress of the military commissions.

And asthe legal advisor to the Convening Authority, | remind you that the sworn charges are only alegations, only
allegations of violations under the Military Commission Act, and that the accused are and will remain innocent unless
proven guilty beyond areasonable doubt.

Take your questions.

Q Sir, can you talk about the steps once more but with atimeframe? How soon would Crawford come back with
her decision? When might trials start?

GEN. HARTMANN: There's no specific statutory time specified for Judge Crawford to review the file. We will
receive thefile, | expect, later in the week, and we will work on it very quickly, as quickly aswe can with the entire
staff focused on that.

| can't give you a specific time frame. When Judge Crawford completes her review and should she decide to refer
the case to trial, then 30 days following that the accused will be arraigned, within 30 days the accused will be arraigned,
and that means that they'll be read the chargesin court and have the opportunity to enter aplea.

One hundred twenty days after Judge Crawford refers the case the court is assembled. That meansthejury is
brought in or the members -- the panel members, the military panel members. In between that time, there will certainly
be discovery and mations as there have been in the past, so | expect that the 120 days will push out, but you will have --
after the arraignment, you will begin to see activity in the courtroom in terms of discovery and motions and that sort of
thing.

Asto when you would see what most people call atrial, the taking of evidence in front of ajury, | can't predict that
at thistime, but it will be certainly at least 120 days and probably be well beyond that -- beyond the time Judge
Crawford makes her referral decision.
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Q Therell at least be some court activity by May or June.
GEN. HARTMANN: We expect there to be some, but | -- don't hold me to that. | can't predict that.
Yes?

Q Sir, would you expect that KSM confession during his CSRT would be admissible given the fact that the CIA
has been -- said that it used the waterboarding technique during the interrogation?

GEN. HARTMANN: All of theissues with regard to the admissibility of evidence and the decision of what
evidence to produce and to try to bring into the court will be the decision of the prosecutors. That's not my decision.
We havetherule of law. We have aMilitary Commission Act that's been determined by the Congress and the
president, supported by the Department of Defense. We will follow the rule of law. We will apply the rule of law. And
evidence with regard to the admissibility of evidence will be determined by the prosecution and the defense fighting out
and amilitary judge making that decision.

Q Two questions. What about the destruction of evidence, as in the destruction of the KSM tape. And you used
theword "jointly;" were you saying that all six are going to be tried together?

GEN. HARTMANN: Yes. All six are going to be tried together. The -- all six have been recommended for trial
together. The chief prosecutor has recommended that all six betried jointly. That decision remainsin the discretion of
Judge Crawford asto whether she will refer them jointly, and then that can also be challenged. Even if she should refer
them jointly, that can still be challenged.

Asto the destruction of evidence, I'm not familiar with the details of that, and again that matter will be decided in
the courtroom, among the prosecutors and the defense, in front of the military judge. And they will decide the extent to
which any possible destruction of evidence has an impact on these cases.

Q Two questions.

Can you clarify the death penalty issue? Do the sworn charges recommend that these be taken as capital cases? Or
isthat an option for you and Judge Crawford?

And | had a second question.

GEN. HARTMANN: The answer to both isyes. They recommend that they be referred to trial as a capital case,
and Judge Crawford will make the decision as to whether to actually refer them to trial as capital. That's her decision,
her sole discretion.

Q | haveaquestion on KSM. Among the more high-profile claims he made was that he killed Wall Street
Journal journalist Daniel Pearl with his blessed right hand, | think, was the phrase. Isthat one of the chargesin the
sheet we'll see today?

GEN. HARTMANN: That is not one of the chargesin this case.
Q Why not?

GEN. HARTMANN: That is-- the case you have before you is the case that has been brought to me by the chief
prosecutor, through his prosecutors. Thisisthelevel of evidence they have on these cases. If there isadecision to try
somebody else for the Pearl case, that decision will be made later.

Q Intermsof thetrial, isit fair to assume that it will be completely public? And also in terms of classified
evidence, will that also be made public during the course of the trial ?
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GEN. HARTMANN: That's agood question, and I'll try to answer them both in the same answer.

Asto classified, there will be no secret trials. Every piece of evidence, every stitch of evidence, every whiff of
evidence that goes to the finder of fact, to the jury, to the military tribunal will be reviewed by the accused, subject to
confrontation, subject to cross- examination, subject to challenge, exercising the rights | described to you before.

In terms of the openness of thetrial, it is our goal to have the trials as completely open as possible. They're
designed for that. We've has more than 100 members of the press down to the commissions before, 30 more recently,
and then there were sessions last week where the commissions were present. So we will make every effort to make
everything open.

There may be limited circumstances in which classified evidence will be presented. Classified evidenceis
classified for the purpose of protecting the national security interest and our soldiers, sailors, airmen and Marinesin the
field, and other operatives. So to the extent that that is necessary, we will apply that standard in the courtroom.

I've been advised by the prosecutors that relatively little amounts of evidence will be classified, but it's still a
possibility. And we have rules and procedures, and rules of evidence, in place to deal with that.

Q Do you have concerns that the CIA may not provide the prosecutors with some of the evidence that they
extracted while some of these detainees were held in secret prisons, or perhaps waterboarded?

Areyou finding it difficult to get that information from the CIA?

GEN. HARTMANN: We're very appreciative of the total interagency effort that has gone on among the law
enforcement, intelligence and legal community, and that will be decided in the courtroom when the prosecution decides
what evidence it needs to present, as to whether there are any debates or disputes about the availability of the evidence,
but I'm not aware of any at thistime.

Q How many of these detainees actually have lawyers at this point in time, military or civilian?
GEN. HARTMANN: Of al the detainees?
Q Of thesix that were -- (off mike).

GEN. HARTMANN: Of the six, the -- effective today with the swearing of charges, they will be entitled to a
detailed military counsel, so that'll occur after today.

Q Canyoutell us, was any of the information that was derived from aggressive -- from aggressive interrogations
of either KSM or any of the other five defendants used in preferring these charges?

GEN. HARTMANN: | don't know the answer to that question. The prosecutors will make a determination about
what evidence they are going to produce in the casein chief. | haven't seen the files yet, and they will -- that will
identify to uswhat evidenceis used. But let me be clear: We are anation of law and not of men. And the question of
what evidence it will be admitted, whether waterboarding or otherwise, will be decided in the courts, in front of ajudge,
after it's fought out between the defense and the prosecution in these cases. That's the rule of law, that's the procedure
that Congress has provided to us, and that's what we will use to finally answer these questions.

Q Butjust based -- excuse me, afollow-up. But just based on your own legal expertise, isthat kind of evidence
normally permissible against the defendant if it's -- if it's achieved through duress?

GEN. HARTMANN: Weéll, I'll answer the same question. It's not -- thisissue is not based upon my legal
experience. Thisissueis based upon therule of law. And the military judge will decideif this evidenceis going to be
admitted. That's the procedure we have set up. That's the American standard of justice, that the court decides, the judge
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decides.

And so we're very proud of the system that we've set up with al the rights we've defined here; that the accused will
have the opportunity to have his day in court and to challenge these things to the extent they're even presented. | can't
predict that anything like that will be presented, but to the extent it is, it will be in open court.

Q And atechnical question, just avery quick technical question, please. |sthe appeal processin a capital case
like this automatic, asit isin some civilian courts?

GEN. HARTMANN: That's an excellent question. In this process, unlike --
Q Finaly. Two out of three. (Laughter).

GEN. HARTMANN: Inthis process -- and it's quite a unique process -- if the accused is found guilty of anything,
he gets an automatic right of appeal through the Court of Military Commission Review, very similar to the military
process but very dissimilar to any other process. It's an extraright for the accused in this case.

And in addition, let me say this. Before he even getsto that, his sentence and the charges would again be reviewed
by the convening authority; again, another right that doesn't exist anywhere on Earth except in the military system.

So it's an extraordinary set of rights that we're providing to the accused. And just so you know, at Nuremberg there
were no rights of appeal.

Q Just to be clear about the admissibility of some of thisevidence. You don't take that into account in your
looking at the charges, nor does Judge Crawford?

GEN. HARTMANN: We take that into account in determining whether there's probable cause to proceed, whether
there's probable cause or reasonable cause to believe that the accused committed these offenses and if there's
jurisdiction. But we haveto look at the files before we make any determination.

Q Butyou will -- excuse me, you will make a decision on the admissibility of that particular evidence?
GEN. HARTMANN: WEell make adecision as to whether we think the evidence is admissible or not.

Q Wadll, | want to follow up on -- (off mike) -- now I'm really confused. But let me ask you first, in the -- you
speak of rule of law. Isthere anything in your law or procedure for these matters that allows you to compel the
intelligence community on discovery? Do you only ask them or can you compel them for full discovery?

And I'm now confused about the second part of what you just said. When you decide, and Judge Crawford, on the
admissibility of the evidence in the charges preferred to you, do you have information on how this evidence cameinto
being?

GEN. HARTMANN: Asto your first question, | have very little power to compel anyoneto do anything. So I'm --
we are not in the position to compel any other government agency to produce information.

Asto the genera question about Judge Crawford's role, my point is that we will evaluate the evidence that comesto
us and review it to determineif there's probable cause. | don't know the source of the information that's coming to us. |
don't know what that information is. So once we see that information we will evaluate it and apply alegal standard to
determine whether there's probable cause to proceed. And avariety of factorsis used in making that evaluation.

Judge Crawford has 15 years on the bench as -- on the Court of Appeals of the Armed Forces. She was the general
counsel to the Army and also the DOD |G, so she has agreat deal of background in terms of evaluating these things.
And that's how welll proceed. And | will do asimilar review beforeit getsto her.
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Q So, tobeclear, in fact the military process here -- you basically have to take whatever the intelligence
community tellsyou at face value. Y ou have no independent means of discovery on the U.S. intelligence community.

GEN. HARTMANN: Weéll, we receive -- whatever evidence we receive, we receive it from the various
communities, and the law enforcement, intelligence community, and we use that evidence and proceed with the
evidence that's been provided. It's been avery cooperative effort.

Q Andcouldl just also ask you one -- it can't, you know, sort of escape notice. Y ou're standing herein the
Pentagon announcing charges against the men believed to be responsible for the 9/11 attacks, including on this building
that morning. Just wondering your thoughts as a general officer in the United States military; it must be afairly
compelling experience for you.

GEN. HARTMANN: I'm glad to be an American, proud to be an officer in the United States Air Force in the
military, and we are going to move the process forward.

It's our obligation to move the process forward, to give these people their rights. We are going to give them rights.
We are going to give them rights that are virtually identical to the rights we provide to our military members, our
soldiers, sailors, airmen and Marines who fight in the battlefield and | think we'll all agree are national treasures.

So thank you for asking that question.
Q Where were you on the morning of 9/11?
GEN. HARTMANN: | wasworking in acivilian company. I'm recalled to active duty.

Q Sir, can| ask aquestion and then afollow-up on Guy's question. There's currently not afacility on
Guantanamo to actually have the death penalty. Can you talk to whether -- if the death penalty actually occurs, whether
afacility will be constructed at Guantanamo, if someone will be brought back to the United States to do that? And the
follow-up is, on the classified evidence, you said that the defense will have all the opportunity to challenge, to review.

In prior proceedings that has only been done through the Offices of Military Counsel, but the defendant himself has not
been to look at it, neither -- or nor his civilian attorney if he hires one. Isthere a change there? Is actually the defendant
himself or acivilian attorney allowed now to take alook at that during the procedure?

GEN. HARTMANN: Let me answer thefirst one. The -- asregard to the death penalty, we're along way from
determining for even focusing on this press conference procedures with regard to the death penalty. First of al, Judge
Crawford has to make a decision that she will refer some or all of them as death eligible. Following that, at least 12 jury
members, 12 tribunal members must conclude unanimously that the accused committed the offense. Following that,
they must evaluate from a sentencing point of view that he has committed one of the aggravating factors that are listed
in the military commissions manual, unanimously. And then they must unanimously agree on the sentence. Following
that, Judge Crawford will again review the case file, as| mentioned before, tremendously helpful rights of the accused
to determine if she agrees that the death penalty is the appropriate penalty.

Then the case goes through the Court of Military Commission Review, the D.C. Court of Appeals and potentially to
the Supreme Court. So we are along way from determining the details of the death penalty, and when that time comes,
if it should ever come at al, we will follow the law at that time and the procedures that are in place at that time.

Asto your other question, with regard to the classified evidence, the rule is that the accused will get to see every
piece of evidence that goesto the finder of fact, every piece of evidence that goes to the finder of fact.

Q Onelast procedura one. Could | follow up on Jim's question about appeals?

GEN. HARTMANN: Yeah, sure.
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Q Thereare proceduresin the military -- in the law that allows some appeal to go to the civilian court, the D.C
Court of Appeals. Can you define what gets to go to them, and if afinding of guilt is able to be appealed eventually to
civilian courts?

Or isthat only through the military courts?
GEN. HARTMANN: Right.

In this process, they all go through the Court of Military Commission Review first, and then to the D.C. Court of
Appeals.

Q Sothereisan eventua possible appea to the civilian courts.
GEN. HARTMANN: Yes, absolutely, absolutely.

Q Towhat extent did the White House Office of Legal Counsel review any of these charges before this morning?
Did they suggest any tinkering? And did they suggest capital --

GEN. HARTMANN: They reviewed it not at all and made none of those suggestions, because they reviewed it not
at all.

Q Oneof the problemsin the previous commission hearings down at Guantanamo is that some of the defendants
did not have the right to call their own witnesses. Are you saying it will be different in these cases, and that if they call
witnesses from overseas, for example, does that mean the U.S. government will the pick them up, pay for them and
bring them to the court? How does that work?

GEN. HARTMANN: They have the right to call witnesses, including expert witnesses. To the extent that they're
available at Guantanamo, it'salittle easier. To the extent that they're somewhere else in the world, we would, subject to
the judge's direction, make the appropriate effort to obtain them, to the extent that they're available.

Those are factors that apply. Also the judge hasto decide if they're material and relevant to the case. So the judge
will make a determination, once the case begins, as to whether awitness is material, relevant and whether the witness
should be available. Or the withess can be made available by remote means, by deposition, by video, by phone.

Q Soit'sconceivable that one of these defendants could call Osama bin Laden as a withess.
GEN. HARTMANN: | suppose. It's conceivable.

Q General, along those lines, has there been any thought about charging Osama bin Laden at military
commission, even though heis not in custody?

GEN. HARTMANN: Not that I'm aware of.

Q General, you have spent alot of time describing the rights that are available in Guantanamo. And much of
what you've described parallels the American civilian system, and you've made that point.

This morning, obvioudly this case is going to be scrutinized all over the world. What is your explanation of why
the United States is charging these people in a military system, rather than in the American civilian system?

GEN. HARTMANN: Fundamentally it's because the president of the United States and the Congress of the United
States created the Military Commission Act and determined that that was the appropriate place to proceed with these
people.
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The military commissions are not unique to this process. They existed under General George Washington, under
General Andrew Jackson, Winfield Scott. They were used following the Lincoln assassination for the conspirators of
the Lincoln assassination, and they were used extensively following World War 11.

These processes that we have before the military commissions in many ways parallel the military justice system
which, | think, is very well regarded by the defense community as giving tremendous rights to defense. In our case, we
have to make some adjustments for national security, for pretrial rights, speedy trial and so forth, because of the nature
of the global war on terror, which has extended for some time and is continuing.

So that's why there have been some adjustments in this system that are slightly different from the military system.
And the president and the Congress worked together to create the Military Commission Act, and that's why we're
bringing these cases today for military commission.

MR. WHITMAN: We've got time for maybe one or two more.

Q Canyou tell usthe background of the members of the commission? Have any been a part of this process
before? Have they done any ARBs and have they done CSRTs? Where are they coming from?

And | think you mentioned that it takes a unanimous 12 votes for the death penalty to be confirmed. Isthere atime
in between the commission judgment and the impaneling of the sentencing panel ?

GEN. HARTMANN: No, the panel has not been -- Judge Crawford would refer the case to a particular panel at the
time she makes areferral decision. So those people have not been designated yet, and they haven't gotten the case. But
she chooses them based upon their age, education, experience, training and judicial temperament, after reviewing their
records.

| didn't catch the second question.

Q | think you said there was a 12-person panel that carries out the sentence or confirms the sentence.
GEN. HARTMANN: There's a 12-person panel that we would -- in the civilian world you'd call ajury.
Q Sothey are the ones that in turn confirm the death penalty.

GEN. HARTMANN: They're the ones that will make the sentencing decision. They are the sentencing authority in
the first case, and then it is reviewed by Judge Crawford and subject to appeal, et cetera. But they are the ones, just like
in any other jury, that make the sentencing decision.

Q Andwhat istheir make-up?
GEN. HARTMANN: We -- it'll be the same asthe --
Q What available pool do they come from?

GEN. HARTMANN: They are appointed -- they are nominated by the services. They are -- there's alarge pool of
officers nominated by the services, and that's the pool that we draw from.

Q Why did you decideto try this group together? And why are you doing it right now?

GEN. HARTMANN: The decision to try them together or the recommendation to try them together was made by
the chief prosecutor, and he would have evaluated the commonality of fact, evidence, charging, the fairness and the
administrative burdens of trying the cases separately and the impact on the victims, among many factors. | don't know
specifically what factors he used. And we're trying them now because the prosecution has sworn the case and believes
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it's ready to proceed to trial.
Q Will there be television cameras permitted inside the hearing room during this? Will it be made that public?

GEN. HARTMANN: It will not be -- there will not be television camerasin this military commission process.
There are -- in the military process and in federal courts, thereis no provision for televising of proceedings, so we will
not televise the proceedings.

Q Will 9/11 families be able to listen to the proceedings, or --

GEN. HARTMANN: We expect -- and we're working on process whereby we would -- consistent with the
Moussaoui practice, which was an extraordinary practice, to bring some video back to the families, so that they can
view that in a safe environment.

Q JAG -- (inaudible) --
MR. WHITMAN: All right. We've got to bring it to an end now. Thank you, though.
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BODY:
MADELEINE BRAND, host:
From the studios of NPR West, thisisDAY TO DAY . I'm Madeleine Brand.
ALEX CHADWICK, host:
I'm Alex Chadwick.
Coming up, in a state that hasn't executed a prisoner in almost 70 years, how do you build an execution chamber?

BRAND: But first, a stunning turn of events at Guantanamo. The former chief prosecutor there has decided to
testify on behalf of one of the defendants, Salim Ahmed Hamdan - that's Osama bin Laden's former driver.

Air Force Colonel Morris Davis joins me now. Welcome back to DAY TO DAY.
Colonel MORRIS DAVIS (United States Air Force): Oh, thank you for having me.

BRAND: Well, you resigned as chief prosecutor last fall, and you have said you think the prosecution of the
Guantanamo prisonersis flawed because it has become politicized. Why did you decide to go another step and actually
testify on behalf of one of the defendants, Hamdan?

Colonel DAVIS: What I've agreed to do isto tell the truth, which I've offered to do a number of times. And it seems
that some folks are violently opposed to me telling the truth. So whether it's for the prosecution, defense, or before a
congressional hearing, | intend to tell the truth.

BRAND: What is that truth?

Colonel DAVIS: Thetruthisthat Congress gave uswhat | view isavery fair piece of legidation - the Military
Commissions Act - that gives us the ability to have full, fair and open trials. But you have some political appointees
who just frankly don't trust people in uniform. They view that, you know, if you wear a uniform obviously you must be
not that bright or you'd be out in the real world making real money, and so they have to control the process. And that's
where | think this political influence in the processis taking justice out of the military justice system.
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BRAND: And specifically what do you mean by political interference?

Colonel DAVIS: Well, | think - as you probably know, Jim Haynes is the DOD general counsel. When | first took
the job as chief prosecutor, the general counsel didn't have aformal rolein the chain of command over the prosecution.
But that changed in October - last fall - the day | resigned was the day that Deputy Secretary of Defense Gordon
England signed a memorandum that placed the general counsel in acommand position above me.

If you followed Mr. Haynes, the general counsel, you know that he was one of the architects of the, you know, what
became known as the Torture Policy and the Torture Memorandum that said waterboarding is alawful technique to use
on the detainees, which | wholeheartedly disagree with. And also when | had my interview for the chief prosecutor job,
that's where he made the statement that we can't have acquittals, we've got to have convictions.

Y ou know, at the time that was just his opinion, but in October of last year he, you know, went into a- where he
had command authority over the prosecution, a person who said we can't have acquittals and waterboarding's okay. And
that's when | decided it was time to quit.

BRAND: When he said we can't have acquittals, we've got to have convictions, couldn't that be interpreted as
something along the lines of just rallying the troops, rallying the prosecutors to prosecute these cases vigorously?

Colonel DAVIS: Yeah, it could. And that's the way | took it. At the time the statement was made, as | said, Mr.
Haynesin the general counsel's office did not have aformal placein the chain of command over the prosecution. But as
| said, in October, you know, he had a - then had aformal role, acommand position, over the prosecution, where he can
- his opinions are no longer opinions, they're orders.

BRAND: So you're going to testify for the defense - for Hamdan's defense. What exactly will you testify to?

Colonel DAVIS: Something I've made clear to the defense is, you know, I'm more than happy to talk about my
views of where | think the process has gotten off the tracks and it's no longer going to be afull, fair and open trial. But
my concerns about the process certainly don't trandlate into a view that their clients are innocent or they should be
excused for their conduct.

| mean, if you take Mr. Hamdan, for instance, he was captured with two surface-to-air missilesin hiscar. And in
Afghanistan at that time the only thing flying were geese and us. So | have no sympathy for Mr. Hamdan, but | do think
he's entitled to afair trial that's free of political influence.

BRAND: What do you think about the 80 or so men who are going to face these trials? Do you think that they will -
each one of them will not get afair trial?

Colonel DAVIS: Well, | think that - as| said, | think the folks in uniform - the judges, the counsel, and the
membersthat'll sit on the jury - | think you'll find that they're going to think for themselves. So | think the uniform folks
are going to do their best to do justice.

But my concern is you have some political appointees that, you know, have a vested interest in trying to make sure
that we achieve a certain outcome. And in my view they need to be removed from this process. It's a military
commission. The military ought to be running it, not political appointees.

BRAND: Y ou were forbidden to testify before Senator Feinstein's committee. Y et you have been free by the
military to speak to the media about this. Why do you think that is?

Colonel DAVIS: Well, | think the characterization of free to speak by the military - | think by and large, you know,
the folksin uniform | don't think have a problem with what I'm saying. There are afew folks - afew political appointees
| think are probably extremely upset with what I'm saying. | think the military as awhole | think is concerned about,
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you know, doing justice and doing what's right and upholding American values and not trying to rig a system.

So | think there are a couple of people who are probably real upset, but they don't have command authority over me
and the folks who do have told me that aslong as | tell the truth and I'm not breaking the law that | can say what | feel
like | need to say.

BRAND: What do you think of the Bush administration's announcement that it will prosecute six men - six of the
worst of the wordt, they call them - for the 9/11 terrorist attacks, including Khalid Sheikh Mohammed?

Colonel DAVIS: Mm-hmm. Well, I'm not surprised. As |'ve stated before, there is some impetus to get these cases
moving and to get some momentum. There was a fear that if some progress wasn't made, that this whole process was
going to implode. And you know, this administration's coming to an end. There will be a new administration coming in
lessthan ayear, and if you couldn't get this thing up and running that it was just going to collapse of its own weight.

And certainly getting some cases into the system, and particularly cases like Khalid Sheikh Mohammed, and
energizing the families of the victims of 9/11 and getting them, you know, energized and engaged in this process will - |
think the view isthat'll get some momentum behind this and make it hard to stop.

BRAND: So it sounds like you don't think these six men will receive afair trial.

Colonel DAVIS: Well, | have serious concerns. | mean, my commitment was to conduct full, fair and open trials,
and | think we may go O for 3 on full, fair and open.

BRAND: Well, Colonel Davis, thank you very much for speaking with me again.
Colonel DAVIS: It's my pleasure. Thank you for having me.

BRAND: Colonel Morris Davisisdirector of the Air Force Judiciary, and we've been speaking to him about his
decision to testify on behalf of one of the Guantanamo Bay prisoners, Salim Ahmed Hamdan.

Joining me now is one of the men Morris Davis complains is politicizing the process. He is Brigadier General
Thomas Hartmann. He's the legal advisor to the convening authority of the Office of Military Commissions at the
Pentagon, and that's the office that overseas the legal proceedings at Guantanamo.

Colonel Morris Davisis complaining that the process at Guantanamo to try these defendants, to try the prisoners
there, is hopelessly politically tainted. What do you say to that?

Brigadier General THOMAS HARTMANN (Office of Military Commissions): | say that he'swrong. The process
isin so many ways the essence of American justice. The protections for the accused are frankly protections that exceed
those that were available at Nuremburg, those that are available in the more recent times in connection with other
international tribunals.

We give them - the accused - in these cases virtually the same rights that we give our soldiers, sailor, airmen, and
marines with slight adjustments. That's quite an indication of the strength of the American judicial system and our
willingness to make these trials fair and just.

BRAND: WEell, he's saying they are not fair and just because you'll be using evidence gathered during
waterboarding, which he considers torture and should not be admissible. He says they're not going to be open in terms
of classified material not being shared with the defense. And that they won't be free, in essence.

Brigadier Genera HARTMANN: Well, Colonel Davis was part of the process for two years. In that two year
period he was able to get two cases sworn and charged. In the period of time since he's left - just four months - we've
charged 10 new cases. The trials will be fair. We've had more than 120 members of the press down there to
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Guantanamo Bay to witness this. We've had the United Nations observers. We've had non-governmental organizations -
the ACLU, the Human Rights Watch, Human Rights First - and if anybody should know the rules of evidence and the
rules of procedure, Colonel Davis should know them. They are extremely broad, extremely generous, and they in many
ways match the military justice system that we've had for more than 50 years in place and are quite similar to the Article
3 courtsin the United States. And they are far in excess of the rightsin terms of evidence, openness, that are available in
other international tribunals.

BRAND: Now, Colonel Davisis aso accusing the Pentagon general counsel, William Haynes, of pushing for
convictions, despite any perhaps contradicting evidence, saying, quote, "We can't have acquittals, we've got to have
convictions."

Brigadier Genera HARTMANN: Well, any prosecutor - and Colonel Davis was the chief prosecutor - so the chief
prosecutor's duty isto bring justice. But the chief prosecutor's focus is on getting evidence together to achieve a beyond
areasonable doubt standard. So a prosecutor strives for convictions within the system achieving justice. However, he
can anticipate some acquittals if he'strying hard cases. If you have a prosecutor who hasn't had an acquittal, he has
never tried ahard case.

BRAND: do you think that any evidence gathered during the process of waterboarding should be admitted?

Brigadier Genera HARTMANN: What | think iswhat | will say - and Colonel Davis was a part of thisfor the two
years - and that was setting up the military commissions. The military commissions very much match the Uniform Code
of Military Justice system we have. They have a uniformed defense counsel and severa defense counsel in addition to
uniformed people. They have the prosecutors and they have ajudge.

Those issues will be decided in the courtroom, and very consistent, very consistent with the American system of
justice, where evidence is presented by the prosecution, challenged by the defense, cross-examination, confrontation,
witnesses in front of the judge, and the judge makes a decision with finality. That's the American system of justice.

That's the system we have with these military commissions, with the military court-martial process, with the Article
3 courtsin the United States that we see every day. There's nothing different about that. It's the standard of justice and
it's an honorable system of justice. We should all be very proud of that system.

BRAND: And so thereis no political interference, as far you're concerned?

Brigadier General HARTMANN: Not only asfar as |I'm concerned, absolutely not. I've been in thisjob seven
months, and as | said, Colonel Davis was able to bring three cases to trial in two years and in seven months - and in the
last four months since Colonel Davis has been gone we have moved 10 cases. That's not from political pressure. There
isnone. It'sfrom me insisting that we move the process.

BRAND: What do you think of his decision to testify on behalf of Mr. Hamdan?

Brigadier General HARTMANN: He's certainly free to testify on behalf of anyone he wants to. That's the American
system of justice. If the defense needs a witness - in this case it's another indication of the rightsin this case - the
defense can call anyone that's material and relevant to the case. And Colonel Davisis one of those people that they think
that is material and relevant to their case. So if the judge concurs and that's the way it goes, then we're happy to listen to
Colonel Davisin the courtroom.

BRAND: That's Brigadier General Thomas Hartmann. He isthe legal advisor to the Office of Military
Commissions. That office oversees the legal proceedings at Guantanamo Bay.
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BLOWBACK

There will be no secret trials

A Defense Department legal advisor responds to his subordinate’s resignation.

By Thomas W. Hartmann
December 19, 2007

I have read with great disappointment the Op-Ed article by Morris D. Davis, former chief
prosecutor for the Office of Military Commissions, particularly his comments with regard to Susan
Crawford, the military commissions convening authority.

Since October, Davis has repeatedly complained about the very military commissions he oversaw
for two years. He has criticized the commission process for moving too slowly, resulting in only
one case being tried, by a guilty plea. After that plea was negotiated, with Davis' written
concurrence, he claimed publicly that he was not properly consulted.

Davis has recently protested that politics has been inserted into the process, which he in many ways
controlled, alleging improper pressure from me, from the department's general counsel, Jim
Haynes, and now from Crawford. Specifically, Davis insinuates that she is politically motivated
and that she lacks impartiality. He claims — though that he never breathed a word of this to me —
that the pressure to move cases more rapidly was politically motivated.

But one should be careful when one challenges the reputation of others. Crawford has not directed
or influenced the way any military commission case will be tried. Davis knows that I, without any
political interference, directed him to evaluate more carefully the evidence, the cases, the charging
process, the materiality of the cases, the speed of charging, the training program and the overall
case preparation in the prosecution office. Interestingly, when | testified before Sen. Jeff Sessions
(R-Ala.) that some cases are moved more quickly than others because they have the most material
evidence, he commented: "Well, I think it's almost prosecutorial incompetence not to think in those
terms. It's important that you do so.”

Davis further contends that he resigned within hours of learning that | would report to General
Counsel Haynes, and as my subordinate, Davis would be under Haynes in the chain of authority.
This was also just hours after he learned the results of an independent military panel — appointed
by Haynes after consultation with the service Judge Advocates General — that concluded I had not
improperly asserted my authority. That report was immediately made available to the public. It is
worthy of note that Haynes had, months before, signed a performance evaluation on Davis,
suggesting that Davis was already in the chain of command. Davis did not object then.
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Davis also charges that the commissions are no longer "full, fair, and open trials.” This is
particularly biting as he knows that the process offers unprecedented rights to alleged war
criminals. Indeed, he wrote and spoke of that often. He also knows how much effort the
prosecution and defense teams have dedicated to the fairness of the process — a process played out
in United States vs. Hamdan.

Regarding his new allegations that the trials are not open, Davis knows that national security
demands that certain evidence remain classified. He had an especially high security clearance for
that very reason. But there will be no "secret™ trials. Though we must safeguard classified
information in order to protect ongoing operations and our soldiers, sailors, airmen and marines,
not one piece of evidence will go to a commission jury without review and the opportunity to
object by the accused and his counsel.

Military commissions are now moving forward fairly and transparently. As they continue, critics
will see uniformed service members, including judges, prosecutors and defense counsel, conduct
trials with the dignity, fairness, and respect for law that defines American military justice — a
justice system that remains the envy of the world.

Air Force Brig. Gen. Thomas W. Hartmann is a legal advisor to the Department of Defense Office
of Military Commissions.
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LEGAL ADVISOR

MEMORANDUM FOR Chief Defense Counsel, Office of Military Commissions

SUBJECT: Inadvertent Disclosure of Attorney-Client Privileged Work Product

1. On January 29, 2008 the OMC Director of Operations, COL Wendy Kelly (the
“DQ™), erroneously sent the Deputy Chief Defense Counsel, Mr. Michael
Berrigan (the “Deputy”), an email with an attachment that included attorney-
client privileged work product. The subject line of the email also identified the
attachment in a way that migat have advised the Deputy of the sending error. The
Deputy immediately notified the DO that he had received the email both by
voicemail message and email. The email specifically asked, “Did you intend 1o
send me this document?” I applaud this proactive step that indicated sensitivity to
the potential of an inadvertent disclosure and the issues it might raise. The DO
replied by voicemail and email that the transmission was an error, that it was
attorney-client work product, and that it was not intended for the Deputy. The
Deputy has advised that he has discussed the matter with you, and has forwarded
it to his state bar. On January 30, 2008 the Deputy also sent an email to the DO
indicating that he clearly understood that the disclosure was a “mistake.” This
letter constitutes a formal demand for the return of the document and deletion
from any electronic format.

2. Inlight of this improper and inadvertent disclosure, we have reviewed some of the
applicable professional responsibility rules. ABA Model Rule 4.4 (b) states that,
“A lawyer who receives a document relating to the representation of the lawyer’s
client and who knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.” Model Rule 4.4 Comment
[3] goes on to state that, “[T]he decision to voluntarily return such a document is a
matter of professional judgment ordinarily reserved to the lawyer.” Of course, the
rule is not precisely on point because the Deputy has no client. The Army, Navy,
and Marine Corps professional responsibility offices indicated that, under these
circumstances, any counsel, uniformed or civilian, who works for that service
must inform the serder of the inadvertent disclosure and promptly return the
document without providing it to anyone else.

3. We are uncertain of the states in which the Deputy is licensed, but I am advised
that the majority of state professional responsibility rules follow a similar pattern.
Some state bars do not specifically require the receiving counsel to return the
privileged material. The rationale for those states is that the receiving counsel
also has an ethical obligation to act in the best interests of his client. In this case,
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the Deputy serves in a supervisory attorney capacity and does not represent
clients. To my knowledge, he does not have an attorney-client relationship with
any of the individuals mentioned in the privileged materials. Therefore, returning
the privileged materials presents no conflict with any duty to represent a client. In
this instance and in light of the previously cited service rules and basic
professional responsibility, I believe that the clearest ethical guidance is that the
Deputy should return the document and not use it in any fashion. 1 can think of
no circumstances in which the document could properly be shared with any other
4. T am happy to discuss this matter further.

person.

cf: OSD-DGC, PHP (Mr. Koffsky) THOMAS W. HARTMANN
OSD-DGC, L.C (Mr. Castle) Brigadier General, USAF
Legal Advisor to the Convening
Authority




Attachment L



TITLE

The Great Guantanamo Puppet
Theater

DEPARTMENT No Comment
BY  Scott Horton

PUBLISHED  February 21, 2008

Last week the Department of Defense launched a major media offensive. It announced that
trials of six “high-value detainees” linked to the attacks on 9/11 would be charged in
proceedings before the Guantanamo military commissions this spring. Specific accusations
concerning the roles played by each of the six in the tragedy of 9/11 were all over the media.
For the most part, the media has only lightly embroidered the Pentagon’s script. The
Washington Post told us about the “clean team” that the Pentagon had sent in, top-notch
no-nonsense prosecutors to do the job. PBS’s NewsHour gave an extended segment over to
the Pentagon’s key spokesman on the issue, Brigadier General Thomas Hartmann, to set
out the case for the proceedings.

Curiously, this ran side-by-side with a series of public presentations by leading figures of
the Administration—Attorney General Mukasey, Steven Bradbury (acting head of Justice’s
Office of Legal Counsel), Director of National Intelligence Michael McConnell and even
President Bush himself—shoring up the Administration’s barely comprehensible position
on waterboarding and other coercive interrogation techniques. The overlap was not
coincidental, because the two projects were closely intertwined. The Administration took
the position that it doesn’t presently authorize waterboarding, but now acknowledges that
it did in the past and reserves that it might again in the future. It argues that there’s
nothing wrong with waterboarding, and that any waterboarding done in the past was done
lawfully. Why not just say that waterboarding is “torture”? There’s one immediate reason:

doing so would exclude a mass of evidence that appears to be available for the pending
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prosecutions.

But while the American mainstream media presented the story with the main spotlight on
the Pentagon and its announcements and some trivial sideshows in which bickering
lawyers raised quibbles about vexatious technicalities like the hearsay rule, access to
exculpatory evidence and the ever-present torture, overseas the Guantanamo proceedings
got a different treatment. Outside of the United States, “Guantanamo” is a by-word for
torture, authoritarian abuse and injustice. And the fact that the U.S. had elected to put
these six detainees on trial before a military commission in Guantdnamo drew a
predictable review. “There will not be six persons on trial, but seven,” editorialized the
predictably pro-American German newspaper Die Zeit. The seventh, of course, is the Bush

Administration and its hopelessly corrupted concept of justice.

The American media seems by-and-large not to understand the “justice” angle of the
military commissions debate. They instantly want to run into the weeds with extended
discussions of evidentiary issues, and they miss the glaring question that hangs over the
entire affair. And now a week into the process, the proposed trials have taken a strange
twist. Will the American media at last recognize that the real questions about this process
go to the fundamental independence of the courts? Dramatic disclosures in an article
published yesterday in The Nation require them to take a close look at it. So far, they don’t

seem to be willing to do so. Here’s the core of Ross Tuttle’s dramatic piece:

According to Col. Morris Davis, former chief prosecutor for Guantanamo’s military commissions,
the process has been manipulated by Administration appointees in an attempt to foreclose the
possibility of acquittal. Colonel Davis’s criticism of the commissions has been escalating since he
resigned this past October, telling the Washington Post that he had been pressured by politically
appointed senior defense officials to pursue cases deemed “sexy” and of “high-interest” (such as the
9/11 cases now being pursued) in the run-up to the 2008 elections. Davis, once a staunch defender
of the commissions process, elaborated on his reasons in a December 10, 2007, Los Angeles Times
op-ed. “I concluded that full, fair and open trials were not possible under the current system,” he
wrote. “I felt that the system had become deeply politicized and that | could no longer do my job

effectively.”



Then, in an interview with The Nation in February after the six Guantdnamo detainees were
charged, Davis offered the most damning evidence of the military commissions’ bias—a revelation
that speaks to fundamental flaws in the Bush Administration’s conduct of statecraft: its contempt
for the rule of law and its pursuit of political objectives above all else. When asked if he thought the
men at Guantanamo could receive a fair trial, Davis provided the following account of an August
2005 meeting he had with Pentagon general counsel William Haynes—the man who now oversees
the tribunal process for the Defense Department. “[Haynes] said these trials will be the Nuremberg
of our time,” recalled Davis, referring to the Nazi tribunals in 1945, considered the model of
procedural rights in the prosecution of war crimes. In response, Davis said he noted that at
Nuremberg there had been some acquittals, something that had lent great credibility to the

proceedings.

“l said to him that if we come up short and there are some acquittals in our cases, it will at least
validate the process,” Davis continued. “At which point, [Haynes’s] eyes got wide and he said, ‘Wait
a minute, we can’t have acquittals. If we've been holding these guys for so long, how can we explain
letting them get off? We can’t have acquittals, we’ve got to have convictions.”

Davis submitted his resignation on October 4, 2007, just hours after he was informed that Haynes
had been put above him in the commissions’ chain of command. “Everyone has opinions,” Davis

says. “But when he was put above me, his opinions became orders.”

Colonel Davis is not just any JAG officer. He was an up-and-comer widely viewed in his
peer group as someone in line for a star, and ultimately perhaps, to be the Air Force’s
Judge Advocate General. He is also no whining civil libertarian, but rather a no-nonsense
conservative, whose prior scraps with civilians in the Pentagon came over the restraints

they put on his ability to charge forward and prosecute cases.

In particular, Davis and other Guantanamo prosecutors were crest-fallen over the handling
of the case of David Hicks. An Australian sheepskinner turned Middle East adventurer,
Hicks was labeled one of the “worst of the worst” and was charged with being a weapons-
toting terrorist. Just as his trial got under way, and Davis confidently delivered a searing
opening promising to make Hicks out as a bloodthirsty figure who had betrayed his
homeland and turned to a path of “Islamic” violence, the public learned that a plea-bargain

had been reached. Curiously however, all this transpired without involving the prosecutors.



You might well wonder how that was possible. And indeed, that is the very nub of the
current accusations over the rigging of the commissions, because the handling of the Hicks
case quite dramatically supports Colonel Davis’s charges. Over the next several weeks, the
details of the Hicks plea bargain—which led very quickly to a minimal sentence for Hicks,
his transfer to Australia, and his release—trickled out. Apparently the Hicks case turned on

one single issue: politics. Indeed, electoral politics.

Australian Prime Minister John Howard was facing a difficult election campaign. The
imprisonment of David Hicks was figuring as a terrible issue for him and his Liberal Party.
Public opinion has swung against his government, as people, led by the legal community,
questioned how an Australian citizen could be abandoned to the perils of Guantanamo—
when the U.K. and other nations had fetched their nationals home. Vice President Dick
Cheney visited Howard, discussed the Hicks case, and returned home. Within a short
period, a Cheney protégée, particularly close to Cheney’s chief of staff David Addington,
Susan J. Crawford, was installed as the convening authority for the Military Commissions,
and Ms. Crawford’s legal advisor quickly negotiated a plea bargain with Hicks’s attorneys.
Later it was learned that Jim Haynes, known for his tight connections with the Vice

President’s office, had played a key role as intermediary in the affair.

The Australian public welcomed the release of David Hicks, but the manipulation of his
case produced a significant scandal. It was, as several Australian papers charged, the
impermissible manipulation of legal proceedings through a political process and for
political reasons—which many speculated is about all the Guantdnamo process had been
from the outset. John Howard and his Liberal Party were humiliated at the polls, and in an
astonishing embarrassment, voters in Howard’s own constituency decided to retire him

from political life. But American media reacted to the entire affair with a collective yawn.

So the first high profile military commissions case ran its full course. And it turned on
nothing except politics. Not a good sign for the future.

But as foreign media were regularly observing, there was something extremely fishy about
these “military” commissions. In fact one of the major insights critics offered up was that

they were not really “military” at all. They had the appearance of being “military,” because



the courtroom scene on which all the cameras focused were filled with men and women in
uniform. But as the Hicks case showed, the military actors were all like so many
marionettes. Behind the scenes, the puppet masters were pulling the strings. And the
puppet masters were suspiciously partisan political figures. Two were points of focus. The
first is Susan J. Crawford, who served as convening authority. In the military justice system
the convening authority is a uniformed military commander whose command
responsibility covers the territory or subject matter of the legal proceedings. He is the
“convening authority” because the military justice process is seen as an extension of his
command authority. Under the doctrine of Yamashita, military commanders have a
specific responsibility to implement the laws of armed conflict, and they may in fact bear

liability if they fail in this duty.

But unlike her predecessor, Major General John D. Altenburg, Susan J. Crawford is a
convening authority who has never worn a uniform nor held a military command. She is a
civilian. Indeed, her principal qualification for the position appears to be her political
proximity to Vice President Cheney, and specifically to his legal policy guru, David
Addington. In fact at an event held last year to mark Crawford’s retirement as a military
appeals judge, she went out of her way to note the presence of and thank just one person,
her friend David Addington.

Given this tight relationship, it then emerges as no surprise that Crawford and her office
are so receptive to the concerns of Vice President Cheney’s office and so prepared to allow

another Addington crony, Jim Haynes, to dictate the terms of the proceedings.

But, unseemly as this situation was already, it actually got much worse following the Hicks
case. Apparently judging the military commissions process as a matter of tight personal

concern, Jim Haynes decided he needed to have tighter and more direct control over them.
He then proposed a change in the command structure for the participants. They were to be

subordinated directly to his command.

Haynes crafted and secured Deputy Secretary of Defense Gordon England’s signature on
two documents. The first, which can be examined here, directs that Brigadier General

Thomas Hartmann, Legal Advisor to the convening authority and the person who


http://www.harpers.org/media/image/blogs/misc/mforlgladvoffconvauthreapptofhartmannt100307.pdf

effectively manages her office, reports to Paul Ney, DOD Deputy General Counsel (Legal

Counsel), who, of course, in turn, reports to Jim Haynes.

The second memorandum, which can be examined here directs that Colonel Morris Davis,
the Chief Prosecutor, reports to Brigadier General Hartmann, who reports to Ney, who
reports to Haynes. This memorandum was particularly necessary as an after-the-fact
adjustment to cover Haynes’s manipulation of the Hicks case, establishing a chain-of-

command justification for his intervention to direct the plea bargain resolution of the case.

Same relationship exists for the Chief Defense Counsel, who reports to Paul Koffsky, DOD

Deputy General Counsel (Personnel & Health Policy) who, like Ney, reports to Haynes.

The cumulative effect of these changes masterminded by Haynes is plain enough: the
already very obvious threads attached to the commission participants were replaced with
some crude hemp rope. It was obvious to all observers who was calling the shots. And it
was plainly illegal and unethical. Professional rules require the defense counsel,
prosecutor, and judges to exercise independent professional judgment. Moreover, the
Military Commissions Act of 2006 guarantees the professional independence of these
actors in the process. The command structure crafted by Haynes was plainly designed to
achieve the political subordination of the JAGs, defying the MCA'’s guarantee of
independence.

Davis resigned because he felt the commissions system was rigged. He also filed a formal
complaint over the improper role played by the convening authority’s legal advisor in the
Hicks case. That complaint is in the process of investigation by the Department of Defense.
Here is a memorandum posted to the Department of Defense’s website concerning the still
pending investigation and the issues raised. Note that while Davis was not in a position to
premise the complaint on Haynes’s involvement, that is the 800 pound gorilla in the room.
But Davis was not the only, nor even the first prosecutor to resign. Three others—Maj.
Robert Preston, Capt. John Carr and Capt. Carrie Wolf—asked to be relieved of duties after
saying they were concerned that the process was rigged. One said he had been assured he

didn’t need to worry about building a proper case; convictions were assured.
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Of course, the number of defense counsel claiming that the system is stacked against them
is legion. I surveyed the views of the defense lawyers, and the serious mistreatment they

frequently faced at the hands of the Rumsfeld Pentagon, in this article.

Even the chief judge at Guantanamo, Colonel Ralph Kohlmann is plainly troubled by the
military commissions arrangement. He wrote in a paper published in 2002 that “even a
good military tribunal is a bad idea.” Col. Kohlmann argued that the “apparent lack of
independence” of military judges would present “credibility problems.” Col. Kohlmann
wrote these words before the obvious political manipulation of the Hicks case and before
Haynes'’s jiggered the command structure to place himself in control of the entire process.
The “apparent lack of independence” of which he wrote has ballooned into a nightmarish

reality.

Brigadier General Hartmann is a focal figure in all of this. His “independent judgment” has
been dramatically displayed in his testimony before a Senate Committee. He was asked a
few questions about waterboarding and torture, and the answers he gave were strictly those
of his puppet master. A number of senators, from both parties, expressed their disgust with
his stooge-like behavior. Moreover, Hartmann has now made the media rounds
dramatizing the trials, denouncing the defendants as terrorist murderers who are finally
seeing a glimpse of justice. Now, they may well be terrorist murderers who deserve to be
prosecuted and receive severe sentences—but it is highly inappropriate for Hartmann to be
making such statements. As legal adviser to the convening authority, any decisions in the
case will be referred to him. And he has now publicly prejudged the cases, disqualifying
himself under applicable ethical rules from playing the role which has been delegated to
him. Even more to the point, the fact that a person who serves as a sort of appellate
authority would be involved in media spectacles designed to demonstrate the importance
of the case against the accused reflects very poorly on the entire process, and will

undermine public confidence in any result that it produces.

Hartmann was quick to invoke the model of the Nuremberg trials, calling these
proceedings a “modern Nuremberg.” In fact, the Nuremberg process is worthy of

emulation and had the Bush Administration turned to its grand design, or even some of the


http://harpers.org/archive/2007/07/0081595

other model international tribunals, most of the embarrassment that now surrounds the
Gitmo moral swamp would have been avoided. Robert H. Jackson, arguably America’s
greatest attorney general, was responsible for structuring those proceedings. He made clear
throughout that he was guided by two concerns. The first was to do justice. And the second
was to be damned sure that the public recognized that justice was being done. He
accomplished both goals, and the result was a landmark international law and a point of

pride for America.

But the military commissions crafted by the Bush Administration are an embarrassing
stain compared to Nuremberg. One of the main reasons is that they have been crafted by
political hacks out on a partisan agenda, and the experts who could have done a credible
job—first among them the military lawyers in the JAG corps—have been ignored or
overruled at each turn. The ability of defense counsel to conduct a meaningful defense has
been impeded, with gains coming grudgingly only after the Supreme Court overturned the
first, colossally incompetent structure in Rasul. Most menacingly, the specter of torture
hovers over the current military commissions proceedings, with the acknowledgement that
many of the defendants were subjected to techniques which the entire world (excluding

only the Bush Administration) considers to be torture.

Even most critics concede the professionalism and integrity of the military lawyers who are
assigned to the military commissions system as judges, prosecutors and defense counsel.
Their professionalism and integrity are not an issue, or more precisely, protecting their
professionalism and integrity from political predators is the issue. Critical attention focuses
today just where it did at the outset: on the political hacks who have shamelessly attempted
to manipulate the system, and whose misconduct is bringing shame and opprobrium upon
the United States. Colonel Davis’s description of his conversation with Haynes comes as a
surprise to no one who has been tracking this issue. To the contrary, it is a bit of the well-

understood reality of the situation bubbling to the surface.





