GEMNERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

WASHINGTOM,. B € 20301-1600

3 JuL 1991

Honorable Sam Nunn

Chairman, Committee on Armed Services
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

| am writing to address questions that have arisen in our communications
with senior Committee staff members concerning the Department’s legislative
proposal to make the general counsels of the military departments the chief legal
officers of their departments.

On April 30, 1991 the Department of Defense forwarded legislation 1o
Congress to authorize appropriations for fiscal years 1992 and 1993. Included in
the Department’s legislative package at section 515 is an important provision
relating to the general counsels of the military departments. This provision would
amend the statutes establishing the positions of general counsel of the military
departments to make clear that the general counsels are the "chief legal officers” of
their respective departments. Section 515 aiso would formally elevate the general
counsels in their current position to the same level as the assistant secretaries of
the military departments by designating the positions as Level IV on the Executive
Schedule. (They are presenily Level V officers but are paid the same as the
assistant secretaries.) Section 515 was approved by OMB and is an integral part
of the Department's legisiative program. It was highlighted in a June 13 letter from
Secretary Cheney to you and Senator Warner stating the Administration's views on
the House version of the National Defense Authorization Act for Fiscal Years 92

and 93 (H.R. 2100).

The purpose of section 515 is to recognize and make formal the role of the
general counsels as the senior legal officials in their respective departments in order
o enhance consistency, efficiency and accountability in the provision of fegal
services. Some three years ago the Congress helped to clarify the role of the
general counsels by designating their positions as Presidential appointments subject
to Senate confirmation. Establishment of the general counsels as Executive Level
IV officers and their inclusion in the statutory order of succession are a natural
consequence of this action. Enactment of section 515 will ensure that the general
counsels operate at the same level as the assistant secretaries of the services. In
this regard, the legislation will give the service general counsels the same status



within the military departments as the DoD general counsel has within the
Department as a whole. |

The necessity and justification for designating the general counsels as!'chiei
legal officer” is grounded in the basic and fundamental organizational principle that
each department or agency must have a single senior legal officer whose opinion is
final within that department or agency. Organizations, whether they be government
agencies or private corporations, have long recognized this principle as an ntial
tenet in the provision of legal services. The needs of clarity, simplicity, finalif and
good order require that in every organization where attorneys are employed as "in
house counsel,” one and only one lawyer must be designated as the chief legal
officer. Simply put, there has to be a single attorney who is the final arbiter of a
legal issue. An arrangement where employees seek advice from two or more
lawyers on the same or similar issues and where no single lawyer is designated as
the final legal authority is an arrangement that invites inconsistency, inefficiency,
confusion and “forum shopping™ at the expense of the rule of law. '

The effect of a legal opinion by the chief legal officer of a military department
is that the opinion is binding on the depariment -- subject, of course, to review by
the general counsel of the Department of the Defense, or, through the DoD general
counsel, by the Attorney General acting through the Assistant Attorney Gener I,
Legal Counsel. An employee of a service department might decide to ignore or act
contrary to the chief legal officer's opinion, but the employee does so at his dlar her
peril and at the risk of violating the law. In order to make this system work, it is
imperative that one lawyer must be the chief legal officer and his or her opinjon
must be the controlling opinion. That lawyer ultimately must be responsible and
accountable for the legal position of the service depariment. No one would propose
having two service secretaries simultaneously guiding a military department. [The
same applies to counsel. The present situation violates the most basic tenets of
sound organizational alignment and accountability. ’

The general counsel of the Department of Defense is by statute (10 US.C. §
139) the chief legal officer of the entire Department. In implementing this statutory
mandate, Department of Defense Directive 5145.1 requires, among other things,
that the DoD general counsel oversee legal services performed within the
Department of Defense; determine the adherence by DoD attorneys to appm#{mate
professional standards; provide for the coordination of significant legal issues,
including litigation involving the Department of Defense; establish DoD policy on
general legal issues; and establish the DoD position on specific legal problems.
The DoD general counsel’s opinions are the final legal position of the Department
of Defense. If an attorney disagrees with the DoD general counsel, that attorney
may through the appropriate authorities either seek reconsideration of the opinion or
urge the DoD general counsel to submit the issue 10 the Department of Justice for
resolution. This regime has worked effectively over the years and despite the wide-
ranging authority of the DoD general counsel, no incumbent in that position has
ever exercised command and control or budget and assignment authority over the
general counsels of the military or the judge advocates general. Upon enactment







